





In response to Potomac Riverkeeper Network’s comments, VADEQ cites the same
rationale it stated in its 2012 Integrated Report, namely a “long-standing policy of basing
impairment decisions on data collected with an agency-approved quality assurance plan, and
using a scientifically valid assessment methodology that has a direct relation to an established
water quality standard.” VADEQ articulated numerous additional concerns about listing the
Shenandoah River as impaired based on the Potomac Riverkeeper Network’s evidence and
information, almost all of which reflect or stem from this policy.

On September 8, 2015 VADEQ provided an updated submission, stating that it had
“revised the final version of the 2014 IR to reclassify 7 stream segments in the Shenandoah River
basin as Category 3C for the recreation use,” (a category used to indicate “that [VADEQ] has
received information suggesting water quality problems may exist, but this information is not
sufficient for making a determination of impairment at this time”), and noting that “the
potential cause has been identified as algae, and the waters will be prioritized for monitoring so
that their attainment status can be resolved with additional data.”

To date, EPA has not taken action either to approve or to disapprove VDEQ'’s
identification of the status of the Shenandoah River with respect to the designated recreational
use or the general criteria pertaining to excessive algae.

I EPA is in Violation of its Non-Discretionary Duty Under CWA § 303(d)(2) to Approve
or Disapprove Virginia’s Identification

The Clean Water Act requires each state to “identify those waters within its boundaries
for which the effluent limitations required [by the Act] are not stringent enough to implement
any water quality standard applicable to such waters.” 33 U.S.C. § 1313(d)(1)(A). The Act
mandates that EPA “shall either approve or disapprove such identification and load not later than
thirty days after the date of submission.” Id. § 1313(d)(2) (emphasis added). VDEQ submitted its
2012 303(d) list to EPA on June 8, 2015. The Administrator was required to either approve or
disapprove that identification of waters no later than thirty days after the date of submission.
Because the Administrator has not taken action to either approve or disapprove Virginia’s
identification of the Shenandoah River’s impairment status in the state’s 2012 303(d) list, the
Administrator has failed to carry out this nondiscretionary duty.

ITI.  Parties Providing Notice

The names and contact information for the parties giving notice are as follows:
Shenandoah Riverkeeper
P.O. Box 1251

Berryville, VA 22611
Telephone: 571-969-0746



Potomac Riverkeeper Network
1615 M Street NW, 2nd Floor
Washington, DC 20036
Telephone: 202-429-2603

CONCLUSION

The Administrator is in violation of her non-discretionary duty under 33 U.S.C. §
1313(d)(2) as specified above. If the Administrator does not complete performance of that non-
discretionary duty within the next 60 days, Potomac Riverkeeper Network intends to file suit in
federal court to compel the Administrator to complete performance of that duty.

I am acting as counsel for the parties giving this notice. My address and phone number
are specified below. If you have any questions or wish to discuss this matter, please contact me.

Jennifer C. Chavez

Staff Attorney

Earthjustice Washington, DC Office
1625 Massachusetts Av. NW, Suite 702
Washington, DC 20036

T: 202.667.4500

F: 202.667.2356
jchavez@earthjustice.org

cc: Shawn M. Garvin
U.S. Environmental Protection Agency, Region 3
1650 Arch Street
Mail Code: 3RA00
Philadelphia, PA 19103-2029

David K. Paylor

Director

Virginia Department of Environmental Quality
P.O. Box 1105

Richmond, VA 23218



